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I 

JURISDICTIONAL STATEMENT 

James L. Dixon appeals from two final decisions in favor 
of Leo M. Bernstein (defendant below) entered in the 
United States District Court for the District of Columbia 
in Civil Action No. 441 - ’49. 

Case No. 10,291 is an appeal from an order of the Dis¬ 
trict Court entered April 27, 1949, granting appellee’s mo¬ 
tion for a summary judgment and dismissing the com¬ 
plaint. (Joint App. 24). Said motion was made pursuant 
to Rule 56 of the Federal Rules of Civil Procedure. 
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Case No. 10,370 is an appeal from a subsequent order 
entered on June 29, 1949, in the same case below, denying 
the motion of appellant for perpetuation of testimony pend¬ 
ing appeal. (Joint App. 28). This motion was made pur¬ 
suant to Rule 27(b) of the Federal Rules of Civil Procedure. 

The District Court had jurisdiction of the case below 
by virtue of the provisions of Title 11, Section 306, D. C. 
Code (1940 Ed.). 

The United States Court of Appeals for the District of 
Columbia Circuit has jurisdiction by virtue of Title 28, 
United States Code, Section 1291. 

n 

STATEMENT OF THE CASE 
Introduction 

The main appeal is from a summary judgment dismiss¬ 
ing the complaint. The appellant real estate broker, who 
will hereafter be referred to as plaintiff, brought action to 
recover an agreed-upon sales commission in connection 
with being the procuring cause of execution of a written 
agreement between the defendant as buyer and one Nettie 
Howard as seller for the sale of the capital stock repre¬ 
senting ownership of the real estate, building and personal 
property of an hotel business. 

The heart of the case is the genuine issue as to whether 
or not defendant acted in bad faith when two weeks after 
entering into the sales agreement he sought reduction of 
the down payment requirement and then later claimed dis¬ 
satisfaction with the hotel business accounts as a ground 
for escape under a contract paragraph permitting termi¬ 
nation of the sales agreement by him in the event he was 
“not satisfied’’ with such accounts. More narrowly stated 
the genuine issue on bad faith is whether the defendant 
was in fact “satisfied” with the accounts at the time he 
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asserted dissatisfaction therewith and whether the accounts 
were the real reason for defendant’s withdrawal from the 
sales agreement. 

The record tends to show that the genuine issue on bad 
faith was disregarded in the granting of summary judg¬ 
ment. (Joint App. 32-33). 

On the issues of law involved, we will show that defend¬ 
ant’s withdrawal from the sales agreement was a breach 
repudiating the sales agreement and that defendant thereby 
became unconditionally liable on his promise to pay a sales 
commission, although the conditions on that promise of 
(a) “consummation of the sale” and (b) “no liability if 
sale is not settled” were not performed, since the law ex¬ 
cused these conditions whose non-performance was caused 
by defendant’s own wrongful act of repudiation. 

The Facts on Summary Judgment 

The following facts appear from the complaint, as sworn 
to by affidavit and from the affidavits in support of and in 
opposition to defendant’s motion fcr summary judgment 
which was made without answering the complaint: 

The sales agreement of which plaintiff was the procur¬ 
ing cause was executed on January 17, 1949, for the sale 
of the capital stock of the New Colonial Hotel, Inc., a 
Delaware Corporation. The business of this Corporation 
consisted of owning and operating the New Colonial Hotel 
at 1156 - 15th Street, N. W., Washington, D. C. The sale 
was for a price equal to the sum of $660,000.00. (Joint 
App. 3). The defendant buyer, at the time of executing 
the sales agreement, put up a cash deposit of $20,000.00 
and agreed to make a cash down payment of $100,000.00 
at settlement date. (Joint App. 10). Settlement was to 
be made bv March 15, 1949, or within fifteen (15) days 
thereafter. (J oint App. 16). 

By specific provision in the sales agreement of January 
17, 1949, and by separate agreement of even date between 
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plaintiff and defendant, the defendant became obligated, 
subject to the conditions precedent of (a) “consummation 
of the sale”, and (b) “no liability if sale is not settled”, 
to pay plaintiff in monthly installments of $500.00 a net 
sales commission of $8,750.00. (Joint App. 19, 21-22). 

Of vital importance in the determination of this case, 
the sales agreement contained escape provisions (Joint 
App. 16), which permitted the buyer to have an audit and 
investigation made of “the books, accounts and records of 
New Colonial Hotel, Inc.”, and which gave the buyer (if he 
served notice by February 10,1949), the right to terminate 
the sales agreement: 

“In the event the buyer or his assigns be not satisfied 
with said audit or investigation for any reason what¬ 
soever; ... ”. (Emphasis supplied). 

The parties are in agreement that defendant had the 
audit and investigation made and that defendant there¬ 
after announced his withdrawal from the sales agreement 
(Joint App. 7, 23), but are in conflict on whether or not 
defendant was satisfied with the books, accounts and rec¬ 
ords, and on whether or not defendant’s state of mind as 
to the accounts was the true reason for his attempted ter¬ 
mination of the sales agreement. 

Plaintiff’s complaint alleges in part: 

“. . . that the defendant pretends to effect his said 
repudiation upon a certain paragraph therein which 
entitles him to approve, at his discretion, the accounts, 
records and receivables of the said establishment, but 
in truth and in fact the defendant does, and did not, 
rely upon said paragraph in effecting the repudiation, 
but upon the specific grounds that the said defendant 
refuses, and has for some time refused, to provide for 
the full payment of the down payment . . .”. (Joint 
App. 4). 

Plaintiff’s affidavit alleges in part (Joint App. 22 - 23): 

. that the defendant has resorted to a subter¬ 
fuge in order to escape the said obligations contained 
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in the said contract; . . . that prior to filing the within 
action, the defendant pursuant to said paragraph did 
examine said books and accounts and did approve of 
them and so notified the seller; . . that the defendant 
advised the plaintiff, and other persons, the day before 
the within suit was filed herein,* that ‘I am satisfied 
with the accounts receivable but if the down payment 
is not reduced to $50,000, I refuse to go through with 
the transaction ’, . . .”. (Emphasis supplied.) 

Contrary to plaintiff’s allegations of bad faith as above, 
defendant in his affidavit stated the following as to his 
reason for withdrawal: 

“That pursuant thereto [escape provisions], I 
caused an audit and investigation to be conducted of 
the books, accounts and records of the Colonial Hotel 
and after consulting with the auditors conducting 
such audit and investigation and upon their advice, de¬ 
termined to withdraw from said purchase contract in 
accordance with the right reserved to me in paragraph 
9 of said contract.” (Joint App. 6). 

Thus, on the pleadings and affidavits “bad faith” wras 
clearly a genuine issue between the parties. 

Subsequent to the filing of the within suit, defendant’s 
deposit of $20,000.00 under the sales agreement w r as then 
returned to him at his request by his attorney and the sell¬ 
er’s attorney and w r ith the consent of the seller. (Joint 
App. 6). 


The Facts on Perpetuation of Testimony 

The motion to perpetuate testimony wras filed in the Court 
below on June 1, 1949, the day after the record on appeal 
from the prior summary judgment had been filed and dock¬ 
eted in this Court. (Joint App. 30). 

The motion sought leave to take the depositions of the 
buyer, the seller, and the attorney for the seller under the 


* The complaint herein was filed on February 3, 1949, and the 
summons was served on the same date. (Joint App. 29). 
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sales agreement of January 17, 1949, herein before de¬ 
scribed. (Joint App. 25). 

The evidence sought to be perpetuated, as described in 
the motion, relates to the conferences leading up to de¬ 
fendant’s announcement of withdrawal from the aforemen¬ 
tioned sales agreement. (Joint App. 25). 

The motion states as reasons for perpetuation of testi¬ 
mony, that the evidence involved is in the main verbal 
which by the expiration of time tends to become less effec¬ 
tive and more difficult to recall. (Joint App. 25). 

On oral argument of the motion, the fact was clearly 
brought to the attention of the Court below, that the testi¬ 
mony sought would relate to the issue of defendant’s bad 
faith in assigning dissatisfaction with the accounts in his 
attempt to terminate the sales agreement under the escape 
provisions. (Joint App. 32 - 33). 

Defendant’s written opposition to the motion urged de¬ 
nial on the grounds that so far as appeared the three wit¬ 
nesses would be available in the event of trial hereafter 
and that; 

“Since the nature of the testimony which the plain¬ 
tiff seeks to perpetuate cannot effect the liability of 
the defendant under the specific terms of the agree¬ 
ment, to require the defendant to be put to the burden 
and expense of taking the depositions of the three 
persons involved would be unfair and totally unjusti¬ 
fied.” (Joint App. 27). 

In the course of the oral argument by counsel for the 
plaintiff, the Court stated: 

“However, in the interest of justice, as the rule re¬ 
quires, if the Court finds that perpetuation of testi¬ 
mony is proper to avoid a failure or delay of justice, 

i it may make an order allowing the depositions to be 
taken. That is pretty broad latitude and it is ad¬ 
dressed to my discretion and I will exercise it in your 
favor though I am not personally impressed.” (Joint 
App. 34). 
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Shortly thereafter, the Court changed position and de¬ 
nied the motion. (Joint App. 36). 

m 

RULES INVOLVED 

The pertinent part of Rule 56 of the Federal Rules of 
Civil Procedure, under which the motion for summary 
judgment -was brought, reads as follows: 

“(c) Motion and Proceedings Thereon. . . . The 
judgment sought shall be rendered forthwith if the 
pleadings, depositions, and admissions on file, together 
with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. . . 

The pertinent part of Rule 27 of the Federal Rules of 
Civil Procedure under which the motion for perpetuation 
of testimony was brought, reads as follows: 

“(b) Pending Appeal . . . The motion shall show 
(1) the names and addresses of the persons to be ex¬ 
amined and the substance of the testimony which he 
expects to elicit from each; (2) the reasons for per¬ 
petuating their testimony. If the court finds that the 
perpetuation of the testimony is proper to avoid a 
failure or delay of justice, it may make an order allow¬ 
ing the depositions to be taken. ...” 

IV 

STATEMENT OF POINTS 

1. The lower Court erred in granting defendant’s mo¬ 
tion for summary judgment since the sworn facts in the 
affidavits and complaint presented a genuine issue, on the 
material fact of defendant’s bad faith in acting under the 
escape provisions of the sales agreement. 
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2. Where a summary judgment, previously granted and 
appealed, rests on erroneously interpreting the sales agree¬ 
ment words “not satisfied’’ to include dissatisfaction as¬ 
serted by defendant in bad faith, thereby erroneously pre¬ 
cluding recovery on defendant’s conditional promise to pay 
a brokerage fee, the lower Court committed reversible error 
in subsequently denying plaintiff’s motion to perpetuate 

testimcnv as to oral evidence likelv to be lost and ma- 
* * 

terial to the issue of bad faith. 

V 

SUMMARY OF ARGUMENT 

1. The escape provisions of the sales agreement, per¬ 
mitting the defendant buyer to terminate said agreement 
if ‘‘not satisfied” with certain books, accounts and records, 
should be interpreted to require reasonable grounds of dis¬ 
satisfaction. In any event the law universally requires 
good faith in the exercise of a contract power in one party 
to terminate the contract if he is “not satisfied” with the 
specified subject matter. Defendant’s calling off of the 
sales agreement was a repudiation and not a termination 
under the escape provisions, because defendant acted in 
bad faith in claiming dissatisfaction with the books, ac¬ 
counts and records when he was in fact satisfied therewith 
and when his real reason for cancellation was discontent 
with the down payment requirement of $100,000.00 due on 
settlement date. 

2. Performance of the conditions precedent of consum¬ 
mation and settlement of the sale, qualifying defendant’s 
obligation to pay plaintiff a brokerage fee, is excused be¬ 
cause said performance was prevented by defendant’s 
wrongful act in repudiating the sales agreement. Since 
consummation and settlement of the sale were the only 
unfulfilled conditions on ^defendant’s obligation to pay 
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plaintiff a brokerage fee, and since performance of those 
conditions is excused by law, defendant is unconditionally 
liable to pay the brokerage fee to plaintiff. 

3. The moving papers before the Court below clearly 
presented a genuine issue over the fact of defendant's bad 
faith in attempting to terminate the sales agreement 
under its escape provisions. The fact of bad faith is vitally 
material because it makes defendant’s act in withdrawing 
from the sales agreement a repudiation thereof, which in 
turn excuses performance of consummation and settlement 
of the sale as conditions precedent on defendants’ obliga¬ 
tion to pay plaintiff a brokerage fee, making defendant 
liable to pay that fee regardless of non performance of 
said conditions. Since the moving papers before the lower 
Court presented a genuine issue as to a material fact the 
lower Court erred in granting defendant’s motion for a 
summary judgment. 

4. A question of first impression to an appellate court 
is presented on the extent of the right of a litigant in a 
district court to perpetuate testimony pending appeal pur¬ 
suant to motion under the provisions of Rule 27(b) of the 
Federal Rules of Civil Procedure. The Court should give 
a liberal construction in favor of permitting the perpetua¬ 
tion of testimony pending appeal under the broad standard 
in the Rule of: “If the court finds that the perpetuation 
of the testimony is proper to avoid a failure or delay of 
justice. ...” Denial by the lower Court, of plaintiff’s 
motion to perpetuate testimony pending appeal was an 
abuse of discretion, where the claim involved in the appeal 
was obviously not frivolous, where the testimony sought to 
be perpetuated related to oral statements at a number of 
conferences and related to an issue between the parties 
as to the fact of bad faith clearly charged by affidavit and 
complaint. 
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VI 

ARGUMENT 

A. 

The Buyer’s Withdrawal From the Sales Agreement 
Was a Repudiation Thereof Because Based on a De¬ 
termination of Dissatisfaction Made in Bad Faith and 
Hence Not Within Provisions Permitting Him to 
Terminate If “Not Satisfied” With Certain Books, 
Accounts and Records. 

At the outset there arises in this case a question as to 
the correct interpretation of the escape provisions of the 
sales agreement giving the defendant buyer the right to 
terminate if, after audit, he was “not satisfied” for “any 
reason whatsoever” with the books, accounts and records 
of the New Colonial Hotel, Inc. 

If there is doubt as to whether the contracting parties 
have agreed upon the absolute and unreviewable right in a 
named person to disapprove if not satisfied with particu¬ 
lar subject matter specified, the courts have usually con¬ 
strued such contracts as requiring that the ground for 
objection to the subject matter be such as ought to dis¬ 
satisfy a reasonable person. Parlin & Orendorff Co. v. 
City of Greenville, 172 F. 55, 60 (CCA 5th-1904); Adam¬ 
son v. Alexander Milburn Co., 275 F. 148, 157 (CCA 2nd 
1921); Duplex Boiler Co. v. Garden, 101 N. Y. 387, 4 N. E. 
749. In the Duplex Boiler Co. case, it was held that a 
simple allegation of dissatisfaction on the part of the de¬ 
fendant without a good reason was no defense and the 
Court said “That which the law will say a contracting 
party ought to be satisfied with, that the law will say he 
is satisfied with”. 

However, in the case at bar, it is not necessary to go 
so far as to say that the defendant, unless he acted reason¬ 
ably, failed under the escape provisions, for on the facts 
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admitted for the purposes of summary judgment, defend¬ 
ant failed to effect termination of the agreement under 
the escape provisions because he acted in bad faith in 
claiming dissatisfaction with the books, accounts and rec¬ 
ords, when he was in fact satisfied therewith and when his 
real reason for withdrawing from the sales agreement was 
discontent with the amount of the $100,000.00 down pay¬ 
ment due at the fast approaching settlement day. 

The cases and texts are solid in support of the doctrine 
that where contract terms permit a party or agent to 
decide a vital isuse on the standard of dissatisfaction with 
certain subject matter, not only must he be in fact dis¬ 
satisfied with that subject matter, but also dissatisfaction 
with that subject matter must be the reason for his de¬ 
cision. In other words, the decision must be made in 
good faith. Ripley v. United States, 223 U. S. 695, 32 S. Ct. 
352, 56 L. Ed. 614 (1912); Parlin & Orendorff Co. v. City 
of Greenville, supra; Williston on Contracts — Revised 
Edition Vol. 3, $ 675A. Also, see Goltra v. Weeks, 271 
U. S. 536, 547 - 8, 46 S. Ct. 613, 617, 56 L. Ed. 614, 618 
(1926); and S. J. Groves & Sons Co. v. Warren, 135 F. 2d 
264,266,77 U. S. App. D. C. 347. 

In the Ripley Case, which is a leading authority and 
direct holding that good faith is required, the opinion of 
the Court states at pages 701 - 702 of 223 U. S.: 

“. . . The contract provided that these blocks should 
be put in place when, ‘in the judgment of the United 
States agent in charge,’ the core or mound had suf¬ 
ficiently consolidated. Until the agent determined that 
the core had settled, the contractor had no right to do 
this part of the work. No matter how long the delay 
or how great the damage, he was entitled to no relief 
unless it appeared that the refusal was the result of 
‘fraud, or such gross mistake as would imply a fraud.’ 
• • • • 

“But the very extent of the power and the conclusive 
character of his decision raised a corresponding duty 
that the agent’s judgment should be exercised not 
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capriciously or fraudulently, but reasonably, and with 
due regard to the rights of both the contracting parties. 
The finding by the court that the inspector’s refusal 
was a gross mistake and an action of bad faith neces- 

1 sarily, therefore, leads to the conclusion that the con¬ 
tractor was entitled to recover the damages caused 
thereby”. 

In the Goltra case (supra), like in the case at bar, the 
right to terminate the agreement was given to one of the 
parties, to be exercised on a standard of his judgment as 
to certain matters and the following excerpts from the 
opinion, clearly state the law to be that good faith in the 
exercise of such judgment is essential (pages 547 - 548 of 

271U.S.): 

“The stipulation that the lessor, the Chief of Engi¬ 
neers, could terminate the lease if in his judgment 
Goltra was not complying with the obligations of the 
contract, did not require for its exercise that the 
Chief of Engineers, or the Secretary, should hold a 
court and have a hearing to determine the question 
of compliance. . . . 

“The cases leave no doubt that such a provision for 
termination of a contract is valid, unless there is an 
absence of good faith in the exercise of the judgment. 
Here, nothing of the kind is shown. . . . 

“Nor does the circumstance that as in this case 
the lessor whose judgment is to prevail is a party 
to the contract alter the legal result. Of course, the 
Chief Engineer is not the real party in interest. He 
is a professional expert, as such was designated as 
lessor, and was really acting only as an agent for the 
government. But, even if this were a stipulation be¬ 
tween private individuals, judgment of one of the 
parties on such an issue would be in the absence of 
bad faith conclusive. . . .”. 

Since the defendant’s decision to withdraw from the 
sales agreement was made in bad faith, the withdrawal 
did not qualify as a termination under the escape pro¬ 
visions, and not being justified in any other manner clearly 
constituted a breach and repudiation of the sales agree¬ 
ment. 
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B. 

The Conditions Precedent of Consummation and Settle¬ 
ment of the Sale, Qualifying Defendant’s Obligation 
to Pay a Sales Commission, Are Excused by Law, 
Making Defendant Unconditionally Liable, Since His 
Wrongful Act in Repudiating the Sales Agreement 
Prevented Performance of the Conditions. 

The law is well settled that where a promisor by his 
wrongful act prevents performance of conditions upon 
which his liability depends, the law excuses performance 
of the conditions. Adamson v. Alexander Milburn Co., 
275 F. 148 (CCA 2nd 1921); Parlin and Orendorff Co. v. 
City of Greenville (supra); Williston on Contracts, Revised 
Edition, Vol. 3, Section 677. See, also, Amies v. Wesnof$J:e, 
174 N. E. 436, 438, 255 N. Y. 156, 73 A. L. R. 918, which 
was cited for its reasoning by the Municipal Court of 
Appeals for the District of Columbia in a case affirming 
recovery of a brokerage fee, namely, Deibler v. Graham, 
62 A. 2d 553,556 (1948). 

In the Adamson case, the opinion of the Court states at 
page 157 of 275 F.: 

“It is undoubtedly the la-w that if the payment of 
money is contingent upon the happening of a particu¬ 
lar event, and that event does not take place because 
the defendant prevents it, the money is payable never¬ 
theless.” 

In the Amies case (supra), the law on the prevention of 
the performance of conditions is stated thus at page 438 
of 174 N. E.: 

“The question remains whether the condition quali¬ 
fying Ihe promise, that it should become performable 
only upon ‘the closing of title’ has remained unful¬ 
filled, because of any fault upon the part of the de¬ 
fendants. If a promisor himself is the cause of the 
failure of performance of a condition upon which his 
own liability depends, he cannot take advantage of 
the failure. (Authorities Cited). It is a well settled 
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and salutory role that a party cannot insist upon a 
condition precedent when its non-performance has been 
caused by himself. . . 

In the case at bar, the defendant’s wrongful act in re¬ 
pudiating the sales agreement unquestionably prevented 
consummation and settlement of the sale. Since consum¬ 
mation and settlement of the sale were the only unful¬ 
filled conditions on defendant’s obligation to pay plaintiff 
a brokerage fee, and since their performance is excused by 
being prevented by the defendant, the money is payable to 
plaintiff nevertheless. 

It would take much stronger language, than qualifies 
defendant’s obligation to pay plaintiff a sales commission, 
to allow defendant to escape on the ground that he had 
protected himself against his own bad faith default in call¬ 
ing off the sales agreement. We believe it is clear that 
the parties in making the brokerage fee arrangement, which 
became a binding contract upon the signing of the sales 
agreement, did not intend to protect defendant against the 
contingency of repudiation of the sales agreement by action 
of the defendant taken in bad faith. 

C. 

Summary Judgment Was Erroneously Granted Where 
There Was a Genuine Issue Over the Material Fact 
of Defendant’s Bad Faith in Attempting to Terminate 
the Sales Agreement Under the Escape Provisions. 

- K. 

The law on summary judgment was clearly stated by 
this Court in Wittlin v. Giacalone, 81 U. S. App. D. C. 20, 
21,154 F. 2d 20,21-22. There, the Court said: 

“. . . it is well established that one who moves for 
summary judgment has the burden of demonstrating 

. clearly the absence of any genuine issue of fact, and 
that any doubt as to the existence of such an issue 
is resolved against the movant. The Courts are quite 
critical of the papers presented by the moving party, 
but not of the opposing papers. Indeed, Professor 
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Moore says in his work on Federal Practice Under the 
New Federal Buies: 

‘Even if the pleading of the party opposing the mo¬ 
tion is defective and does not state a sufficient claim 
or defense, the motion will be denied if the opposing 
papers show a genuine issue of fact’ 

The genuine issue of fraud held by this Court to defeat 
summary judgment in the Wittlin case did not appear as 
clearly from the moving papers there involved as does 
the issue of bad faith in the moving papers here involved. 

There can be no question of the vital materiality of the 
issue of bad faith in the case at bar for that issue deter¬ 
mines whether defendant’s withdrawal from the sales 
agreement was a repudiation or a valid termination of that 
agreement which, in turn, is decisive of whether or not 
plaintiff is entitled to recover herein on defendant’s condi¬ 
tional obligation to pay plaintiff a brokerage fee. 

D. 

Rule 27(b) of the Federal Rules of Civil Procedure 
Should Be Construed Liberally in Favor of Motion to 
Perpetuate Testimony Pending Appeal. 

So far as we have been able to ascertain no prior re¬ 
ported case has passed on the extent of the right of a 
litigant, pursuant to the provisions of Rule 27 (b) of the 
Federal Rules of Civil Procedure, to perpetuate testimony 
pending appeal. 

Long prior to Rule 27 (b) the Supreme Court recog¬ 
nized the right of a litigant in the Federal Courts to per¬ 
petuate testimony pending appeal. In the case of Richter 
v. Union Trust Company, 115 U. S. 55, 5 S. Ct. 1162, 29 
L. Ed. 345 (1885), Chief Justice Waite, after referring to 
a statute authorizing an equity tribunal to permit the tak¬ 
ing of certain depositions “according to the uses of chan¬ 
cery”, stated in the opinion of the Court: 

. There is nothing in the motion papers to indi¬ 
cate that the appellant may not proceed under this 
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statute to take and perpetuate his testimony, if he 
has reason to fear that it will otherwise be lost”. 

As is shown in the reported case on Richter’s subsequent 
successful effort in the lower court to have the testimony 
perpetuated pending appeal, the words “uses of chancery” 
in the statute referred to by the Supreme Court imposed 
technical restrictions which Richter had to and did meet. 
Richter v. Jerome et al, 25 F. 679 (1885). 

Instead of using the restrictive standard of “uses of 
chancery” in accordance with the old practice, Rule 27 (b) 
prescribes the liberal standard for permitting the perpetu¬ 
ation of testimony pending appeal if “proper to avoid a 
failure or delay of justice”. 

Plaintiff’s motion pointed out that the testimony he 
sought to perpetuate involved in the main oral statements 
which as time goes on become less distinct in memory and 
more difficult to recall. This is particularly true, where as 
here, there were a number of conferences, and the memo¬ 
ries of different people are likely to become confused as 
to what was stated and at which conference. It is the state¬ 
ments at these conferences that establish defendant’s bad 
faith and show that his real reason for withdrawing from 
the sales agreement was not dissatisfaction with the books, 
accounts and records of the New Colonial Hotel, Inc., but 
was a growing fear that the $100,000.00 down payment re¬ 
quirement of the sales agreement was more than he wanted 
to pay. 

Such claims as fraud and bad faith are particularly ap¬ 
propriate for perpetuation of testimony because the party 
charged often employs some cover up making proof difficult 
unless recorded when fresh in memory. 

Specific factual charges of bad faith, as here, should like 
clear charges of fraud serve as a red flag to the Court 
below to look carefully for a legal basis to sustain the 
pleading. If none be found, and the pleading be dismissed 
and an appeal taken, the Court below on proper applica- 
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tion should thereafter grant a motion to perpetuate 
testimony relating to the bad faith or fraud, unless the 
claim dismissed be so defective as to be considered frivolous 
or as not furnishing any reason for the claimant to expect 
his suit could be successful. 

It seems to us that no reasonable person would con¬ 
sider plaintiff’s claim frivolous or as not furnishing any 
reason to expect success and thus we submit it was re¬ 
versible error for the court below to deny plaintiff’s 
motion to perpetuate testimony pending appeal on the 
clearly charged bad faith of defendant. 

VII 

CONCLUSION 

For the reasons above set forth, the lower Court erred 
in granting the defendant’s motion for summary judgment 
and in subsequently denying plaintiff’s motion for per¬ 
petuation of testimony pending appeal. 

If deemed appropriate by this Court, the order appealed 
from denying plaintiff’s motion to perpetuate testimony 
pending appeal should be reversed at an early date, after 
oral argument, with direction that the motion be allowed. 

Thereafter the order appealed from granting defend¬ 
ant’s motion for summary judgment should be reversed 
and the cause remanded, with the direction that the de¬ 
fendant’s motion for summary judgment be denied. 

Respectfully submitted, 

Karl Michelet, 

Michael J. Keaxe, Jr., 

910 - 17th Street, N. W. 
Washington 6, D. C. 

Attorneys for Appellcmt 


Dated: September 9,1949 
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United States Court of Appeals 

For the District of Columbia Circuit. 


Nos. 10,291 and 10,370. 


JAMES L. DIXON, Trading as 
JAMES L. DIXON & COMPANY, Appellant , 

v. 

LEO M. BERNSTEIN, Appellee. 


Appeals from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

L 

Introduction. 

Case No. 10,291 is an appeal from an order for summary 
judgment entered by the United States District Court for 
the District of Columbia on April 27,1949, (Joint App. 24). 
Appellant, plaintiff below, brought action on February 3, 


2 


1949, for recovery of a real estate commission from 
appellee, defendant below, based on an alleged anticipatory 
breach of a real estate contract by defendant as purchaser. 
(Joint App. 2A). After the Complaint was filed, a motion 
for summary judgment was heard and granted. Case No. 
10370 is an appeal from a subsequent order entered on 
June 29, 1949, in the same case below T , denying the motion 
of plaintiff for perpetuation of testimony pending appeal 
(Joint App. 28). Both appeals have been consolidated by 
this Court. 

n. 

THE FACTS ON SUMMARY JUDGMENT. 

The following facts appear from the pleadings and affi¬ 
davits filed in support of and in opposition to the motion 
for summary judgment. 

On January 17, 1949, the appellee hereinafter called 
defendant entered into an agreement with one Nettie 
Howard under which said Nettie Howard agreed to sell 
and the defendant agreed to buy the outstanding capital 
stock of the New Colonial Hotel, Inc., a Delaware corpora¬ 
tion, for the sum of $660,000.00 (Joint App. 3A). 

Under the terms of said sales agreement, the defendant 
paid a cash deposit of $20,000.00 and further agreed to pay 
a down payment of $100,000.00 on the date of settlement 
which was set for March 15, 1949, or within fifteen (15) 
days thereafter (Joint App. 10A). 

The sales agreement contained an option (paragraph 9) 
reserving to the defendant the right to declare the agree¬ 
ment null and void if he was not satisfied with the results 
of an audit of the books of the New Colonial hotel “for any 
reason whatsoever.” Paragraph 9 provides: 

“Upon the signing of this agreement and the payment 
of the deposit required hereunder, the buyer or his 

assigns shall have until the.day of February, 

1949, to employ auditors of his own choosing to inves- 
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tigate the books, accounts and records of New Colonial 
Hotel, Inc., in order to satisfy said buyer as to the 
operations of said corporation. In the event the buyer 
or his assigns be not satisfied with said audit or inves¬ 
tigation for any reason whatsoever , by mere notifica¬ 
tion in writing unto attorneys holding said deposit, 
said buyer or his assigns by said written notification, 
may demand return of the deposit deposited here¬ 
under and upon receipt of said notification, the attor¬ 
neys shall forthwith return said deposit unto the 
buyer or his assigns, and this agreement shall be null 
and void and of no effect without damage to either 
party to this agreement. In the event the buyer gives 
no notice by February 10, 1949, demanding return of 
deposit, then this agreement shall continue in full force 
and effect, and the parties hereto shall be required to 
make settlement as required by the terms of this 
agreement.” (Joint App. 16A). (Italics supplied). 

The sales agreement further provided under paragraph 
16 thereof that a sales commission was to be paid to the 
appellant, hereinafter called plaintiff by the defendant in 
accordance with the terms of a separate and independent 
agreement to be entered into between the plaintiff and the 
defendant. (Joint App. 19A). 

Pursuant thereto, on January 17, 1949, the same day on 
which the sales agreement was entered into between 
Howard and the defendant, the defendant entered into a 
special agreement with the plaintiff as follows: 

“Leo M. Bernstein & Co. January 17th, 1949 

1415 K Street, N. W. 

Washington, D. C. 

Gentlemen: 

Further supplementing special commission arrange¬ 
ment dated November 29th, 1948. 

I agree to receive the commission due me in the sum 
of Ten thousand dollars ($10,000.00) in the event of 
consummation of the sale of the New Colonial Hotel. 
Said commission in the following manner: 
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1.1 agree to accept the net sum of $8,750.00, payable 
by you at the rate of $500.00 monthly until paid, with¬ 
out interest. It is understood that such is a net amount 
of the commission to be received by me and that I 
should not bear any of the legal expenses involved in 
the sale. 


Very truly yours, 

/s/ James L. Dixon 

I agree to the above—1st payment at Settlement and 
subsequent payments due each mo. thereafter until 
paid in full. No liability if sale is not settled. (Italics 
supplied). 

/s/ Leo M. Bernstein” 

(Joint App. 21A) 

In accordance with the right vested in him under para¬ 
graph 9 of the sales agreement, defendant, prior to Febru¬ 
ary 3, 1949, the date of the filing of the complaint herein, 
caused an audit to be made of the books and accounts of 
the New Colonial Hotel, Inc. With respect thereto, the 
defendant’s affidavit contains the following statement: 

“ # * # That pursuant thereto, I caused an audit and 
investigation to be conducted of the books, accounts 
and records of the New Colonial Hotel and after con¬ 
sulting with the auditors conducting such audit and 
investigation and upon their advice, determined to 
withdraw from said purchase contract in accordance 
with the right reserved to me in paragraph 9 of the 
said contract.” • • * 

“ * * * I notified in writing, the escrow holders of the 
deposit and the seller of my intention to withdraw 
from the contract to purchase said stock and made 
demand for the return of my deposit and did there¬ 
after receive said deposit from said escrow holders 
with the consent of the seller .” (Italics supplied) (Jt. 
App. 6A.) 

On February 3, 1949, prior to the expiration of the de¬ 
fendant’s option to withdraw which was February 10,1949, 
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plaintiff filed his complaint (Joint App. 2A). The com¬ 
plaint was filed prior to the time that defendant had made 
demand in writing upon the escrow holders to return the 
deposit (Joint App. 6A) and also before the date of settle¬ 
ment set in the contract for March 15,1949 or an additional 
fifteen days at option of defendant (Par. 10, Joint 
App. 16A). 

Plaintiff alleged in his complaint that as a result of his 
procuring efforts, the defendant as buyer and one Nettie 
Howard as seller, entered into a contract of sale for the 
capital stock of the New Colonial Hotel, Inc., whereupon 
said Nettie Howard became obligated to plaintiff for the 
usual and regular sales commission to which licensed real 
estate brokers are entitled in the District of Columbia 
(Joint App. 3A, Par. 5). 

The Complaint further alleged that defendant assumed 
the obligation of Nettie Howard to pay plaintiff the real 
estate commission specified in the contract of sale (Joint 
App. 4A, Par. 6). 

In conclusion plaintiff’s Complaint alleges in part: (Jt 
App. 4A, Par. 6) 

“That the plaintiff avers that the said defendant has 
repudiated the aforesaid contract as of the filing of 
this complaint and has informed the said plaintiff that 
he will not consummate the terms thereof at any time 
in the future; that the defendant pretends to effect his 
said repudiation upon a certain paragraph therein 
which entitles him to approve, at his discretion, the 
accounts, records and receivables of the said establish¬ 
ment, but in truth and in fact the defendant does, and 
did not, rely upon said paragraph in effecting the repu¬ 
diation, but upon the specific grounds that the said 
defendant refuses, and has for some time refused, to 
provide for the full payment of the required down- 
payment; that irrespective of the presumed grounds 
for repudiation of said contract, the defendant herein 
did heretofore assume the obligation of the said Nettie 
Howard to pay the said commission as services 
rendered in the procuring of a purchaser for the sale 
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of the Colonial Hotel, ready, willing and able to pay 
a purchase price acceptable to the said Nettie 
Howard.” (Italics supplied) 

No tender of performance on the part of the seller was 
alleged in the Complaint or Affidavit of plaintiff. 

On February 4, 1949, (after the filing of the complaint) 
the defendant notified in writing the escrow holders of the 
deposit that he was not satisfied with the results of the 
audit (Joint App. 6A). The escrow holders, with the con¬ 
sent of the seller, returned the deposit to the defendant 
prior to the specified settlement date (Joint App. 6A). 

Plaintiff concedes that the defendant had an audit and 
investigation made and withdrew from the sales agreement 
within the time limitation specified in the withdrawal 
option contained in paragraph 9, supra, Appellant’s Brief, 
Page 6 (Joint App. 6A). 


m. 

SUMMARY OF ARGUMENT. 

1. The Trial Court correctly granted defendant’s Motion 
for a Summary Judgment as a matter of law\ No genuine 
issues of fact were in controversy. Under Rule 56 (d), it 
is compulsory for the Trial Court to grant a Motion for 
Summary Judgment wffiere, based upon the uncontroverted 
facts, there are no genuine issues for trial. 

2. The pleadings and affidavits show, as a matter of law, 
that the plaintiff had not established he was the procuring 
cause of a contract so as to entitle him to a real estate sales 
commission. The agreement w^as not an unconditional offer 
to purchase. Since defendant had the option to terminate, 
the plaintiff did not produce a purchaser ready, willing and 
able to purchase. 

3. Under the special agreement between plaintiff and de- * 
fendant for payment of a commission, the Trial Court cor¬ 
rectly held that plaintiff was not entitled to recover from 
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defendant as a matter of law. The special agreement con¬ 
tained a condition precedent which did not occur namely, 
a commission to be paid if the contract was consummated. 
It is uncontroverted that there was no consummation. 
Unless plaintiff could show performance of the condition, 
defendant was not entitled to recover as a matter of law. 

4. No cause of action existed at the time the Complaint 
was filed entitling plaintiff to recover upon an alleged 
anticipatory breach of contract. The Complaint alleged 
complete performance by plaintiff. An action for antici¬ 
patory breach can only be brought where the contract is 
mutually executory. The oral repudiation alleged by 
plaintiff was not positive and unqualified and, therefore, 
not grounds upon which an action for anticipatory breach 
of contract would lie. 

5. The alleged oral statement of defendant upon which 
plaintiff relies to establish the fact that defendant acted in 
bad faith in terminating the agreement did not present a 
genuine issue of fact for determination. The alleged oral 
statement of defendant expressed satisfaction with only 
one aspect of the financial condition of the corporation and 
did not show satisfaction with the audit and investigation. 
In exercising his option to terminate, defendant did not 
prevent performance of the agreement but acted within his 
legal rights. 

6. The order denying plaintiff’s motion to perpetuate 
testimony pending appeal is not an appealable final order 
subject to review. The Trial Court correctly denied plain¬ 
tiff’s motion to perpetuate testimony. The granting of a 
motion under Rule 27 B is discretionary with the Trial 
Court and in the absence of an abuse of discretion should 
not be disturbed on appeal. Plaintiff failed to establish 
that the perpetuation of testimony pending appeal was 
necessary to avoid a failure or delay of justice. 
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IV. 

ARGUMENT. 


A. 

The Trial Court Correctly Granted Defendant’s Motion for 

Summary Judgment. 

The purpose of the Federal Rules regarding summary 
judgment is to dispose of cases where there is no genuine 
issue of fact even though an issue may be raised formally 
by the pleadings. 

Federal Rules of Civil Procedure, Rule 56. 

Batista v. Horton et al , 76 U. S. App. D. C. 1, 128 
Fed. (2) 29. 

Fletcher v. Krise, 73 App. D. C. 266; 120 Fed. (2) 
809. 

In the recent case of Christianson et al v. Gaines , No. 
9841, decided April 27, 1949, by this Court in referring to 
the summary judgment rule the Court states: 

“Rule 56 is utilized by litigants to secure justice with¬ 
out unnecessary expense and unnecessary delay. It 
imposes a duty upon the Court to sift the issues in the 
I case and to determine which material facts are really 
at issue and which are not, thereby facilitating and 
expediting the trial. This pre-trial sifting is quite 
similar to the pretrial procedure provided in Rule 6, 
except that under Rule 56 (d) it is compulsory while 
under Rule 16 it is discretionary with the court. Rule 
8 (a) of the Federal Rules, as amended, provides that 
‘ a pleading which sets forth a claim for relief — shall 
contain ... (2) a short and plain statement of the claim 
showing that the pleader is entitled to relief ...’. Read¬ 
ing Rule 56 and Rule 8(a) together, it was the duty of 
the court to determine whether or not there was a 
genuine issue of fact in controversy. If so, the parties 
were entitled to trial and, if not, summary judgment 
was proper. See 3 Moore, Federal Practice, Sec. 56.01 
(1938). 
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In the above case the Court referred to Lindsey v. Levy, 
149 F. (2d) 899, 902, in which it was stated: 

“the sufficiency of the allegations of a complaint do 
not determine the motion for summary judgment. 
Cases dealing with and construing Rule 56, Federal 
Rules of Civil Procedure, 28 U.S.C.A. following sec¬ 
tion 723 c, clearly indicate to the contrary and if this 
were not the case, Rule 56 -would be a nullity, for it 
would merely duplicate the motion to dismiss.’’ 

In the Christianson case, supra, the Court cited William 
J. Kelly Co., Inc. v. Reconstruction Finance Corporation, 
No. 4382 (C. C. A. 1), decided February 28, 1949, and 
quoted from Schreffler v. Bowles, 153 F. (2d) 1, 3, as 
follows: 

“The purpose of the rule is to permit the trier to 
pierce formal allegations of facts in pleadings and 
grant relief by summary judgment when it appears 
from uncontroverted facts set forth in affidavits, depo¬ 
sitions or admissions on file that there are as a matter 
of fact no genuine issues for trial.” 

The trial court properly granted defendant’s motion for 
a summary judgment on the grounds that upon the uncon¬ 
troverted facts, there were no genuine issues for trial. 

Defendant maintains for the reasons hereinafter pre¬ 
sented that the Trial Court was correct as a matter of law 
in granting the defendant’s motion for summary judgment. 

(a) As to the procuring cause. 

To entitle a broker to compensation he must accomplish 
what he has undertaken by his contract of employment, and, 
generally speaking, especially when full performance is 
alleged, nothing short of accomplishment is sufficient to 
constitute performance. In other words, he is not entitled 
to compensation for unsuccessful efforts. 

Crowe v. Trickey, 204 US 228, 51 L.Ed. 454. 

Willey v. Stormone, 38 App. D. C. 396. 

Fox v. Cohen, 34 App. D. C. 386. 
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The complaint alleges that the plaintiff produced a pur¬ 
chaser ready, willing and able to purchase the stock of the 
New Colonial Hotel, Inc., and that a sales agreement for 
that purchase was signed whereupon seller, Nettie Howard, 
became liable to the plaintiff for a sales commission. (Joint 
App. 3A, Par. 5) 

It thus appears in his Complaint that Plaintiff does 
not rely upon the special agreement between plaintiff and 
defendant (Joint App. 21A) but relies upon the alleged 
performance of his brokerage contract with the seller, 
Nettie Howard, which liability the plaintiff claims the de¬ 
fendant assumed. (Joint App. 4A, Par. 6) 

The complaint and affidavits in the record clearly estab¬ 
lish that plaintiff did not procure a purchaser ready, willing 
and able to purchase on the terms specified by the seller. 
He obtained an option agreement only. 

By reason of the option clause contained in the sales 
agreement (Joint App. 16A, Par. 9), the defendant clearly 
manifested that he did not know and would not know if he 
would be willing to purchase the property until after he 
had made an investigation and audit of the accounts books 
and records of the business and was satisfied with the same. 
(Joint App. 16A.) 

He specifically made his agreement to purchase a con¬ 
tingent agreement. Manifestly Howard had no obligation 
to pay the plaintiff a commission upon the signing of the 
agreement on January 17, 1949, since the agreement was 
not a binding agreement to purchase. Defendant had until 
February 10, 1949 to exer^se his option and terminate the 
agreement. 

On January 17, 1949 plaintiff had merely produced a 
prospective purchaser who might or might not purchase 
the property at a future date, provided he was satisfied 
with his audit or investigation and did not exercise his 
option to terminate. (Par. 9, Jt. App. 16A). 

The applicable principle of law is enunciated in the case 
of Willard v. Preston, 92 Fed. (2) 851. In that case a writ- 
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ten offer to purchase the stock of a corporation contained a 
clause as follows: 

“Subject to the verification and approval of the finan¬ 
cial statement of the Bankers’ Reserve Life Company, 
at Omaha, Nebraska, December 31,1932, American Life 
Insurance Company agrees to purchase the capital 
stock of the company for the consideration of $3,600,- 
000.00 upon transfer of the stock, said amount to be 
paid as follows: * * 

After examination of the financial statement, the pur¬ 
chaser declined to proceed further with the purchase of the 
stock. The court held: 

“The instrument was not a contract of purchase and it 
is quite apparent that the parties at the time recog¬ 
nized it as only a proposal containing conditions mark¬ 
ing it at most as an optional contract. The option not 
having been exercised, plaintiffs were not, under their 
contract, entitled to recover. Crowe v. Harmon, 204 
U. S. 241, 57 L.Ed. 461; Crowe v. Trickey, 204 US 228, 
51 L.Ed. 454.” (Emphasis supplied) 

Plaintiff maintains that defendant assumed Howard’s 
obligation to pay the brokerage commission. If Howard 
had no obligation to pay any commission then it clearly fol¬ 
lows that defendant was not obligated to pay any commis¬ 
sion. 

Howard would only be obligated for a commission upon 
the expiration of the time limitation within which the de¬ 
fendant could withdraw, that is, February 10. (Joint App. 
16A, Par. 9) On that date if defendant had not exercised 
his option to terminate, the plaintiff would have procured 
a purchaser ready, willing and able to purchase on the sell¬ 
er’s terms. 

Defendant, prior to February 10 (but subsequent to filing 
of this action) notified the seller that he was not ready, 
willing and able to purchase and was exercising his option 
to declare the agreement null and void. (Joint App. 6A) 

The seller, therefore, at no time became obligated to pay 
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a commission. There being no liability on the seller’s part 
for a commission, it follows that defendant did not become 
liable for the commission by his agreement to assume a 
prospective liability which never occurred. 

(b) As to the special agreement. 

The law is well settled that a purchaser is not liable to an 
agent of the seller unless there is a special agreement be¬ 
tween the agent and the purchaser. 

So it has been held that a broker has no right of recovery 
against a prospective purchaser who refuses to complete 
the transaction unless there is a contract between the pur¬ 
chaser and the broker. 

Littlefield v. Bowen, 90 Wash 286,155 P 1053 
Livermore v. Crone, 26 Wash 526, 67 P 22 
8 Am. Jur. P. 1073 

On January 17,1949, the date of the signing of the sales 
agreement, plaintiff and defendant entered into a special 
agreement (Joint App. 21A). 

This special agreement provided for a commission to be 
paid by the defendant “in the event of consummation of the 
sale”, and further provided, “no liability if sale is not set¬ 
tled.” (Joint App. 21A-22A) 

The special agreement of January 17,1949, was clear and 
unqualified. Under its specific terms the payment of the 
commission was not only conditioned expressly upon the 
“consummation” of the sale but the agreement provided 
unqualifiedly that if the sale was “not settled” there was 
no liability. 

The governing rule is clearly stated in Morse v. Conley, 
85 A 196. In that case a contract between the purchaser 
and the seller of real estate contained a provision fixing 
the compensation of an agent who had procured the pur¬ 
chaser and also fixed the period of the payment of such 
compensation as the time of the consummation of the sale. 
The Court held that the “consummation of the sale” con- 
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templated by the parties was the passing of title and that 
the agent’s compensation under the contract was contingent 
upon that. 

The agreement signed by the defendant and Nettie How¬ 
ard was not an unqualified agreement to purchase. The 
consummation of the contract was, under paragraph 9 
thereof, conditioned upon the defendant’s satisfaction after 
conducting an audit or investigation of the operations of 
the Hotel which was the subject of the purchase contract. 
(Joint App. 16A). It was because there was a contingency 
in that agreement that the payment of the commission to 
the plaintiff was to be made only in the event that the sale 
was consummated. 

The sale was not consummated and no settlement ef¬ 
fected. The contingency against which defendant had spe¬ 
cifically and clearly protected himself in his agreement with 
the plaintiff had happened. 

Accordingly, under the express terms of that agreement 
there was no liability on the part of the defendant to pay 
any commission to the plaintiff. 

In the case of Willard v. Preston, supra, similar to the 
case at bar, plaintiff brokers brought an action at law to 
recover compensation for services in negotiating the sale 
of certain capital stock owned by the defendants. In the 
lower Court, at the conclusion of the plaintiff’s case, the 
Court sustained the motion of defendants to direct a ver¬ 
dict in their favor and from that judgment, plaintiff ap¬ 
pealed. The Circuit Court of Appeals affirmed the lower 
Court. The petition alleged that the parties agreed that if 
plaintiffs could>find a purchaser for defendants’ stock, on 
terms and conditions acceptable to the defendant, the de¬ 
fendants would pay a commission of 6% of the agreed pur¬ 
chase price; that, pursuant to this agreement, plaintiffs 
secured a purchaser and obtained for plaintiff an offer in 
writing for the purchase of the stock, which offer was ac¬ 
cepted by the defendants. Plaintiffs contended that they 
performed all the duties and obligations under their agree- 
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ment and were entitled to the payment of the agreed com¬ 
pensation. At the same time, there was executed a contract 
between plaintiff and defendant material portions of which 
read as follows: 

“It is understood that the compensation accruing to 
! this Company for the services performed and to be 
performed by it in behalf of the stockholders of The 
Bankers Reserve Life Company in effectuating the 
transaction between them and American National In¬ 
surance Company is 6% of the gross selling price, cash 
and certificates, paid to them by American National 
i Insurance Company. This sum is payable by such stock¬ 
holders simultaneously with the consummation of the 
proposal of the American National Insurance Com¬ 
pany, $100,000 in certificates from among the certifi¬ 
cates last maturing, the balance approximately $116,000 
to be paid in cash.” 

Following the execution of the agreements, the purchaser 
sent its actuaries to examine the records of The Bankers’ 
Reserve Life Company for the purpose of verifying its 
December 31, 1932, statement, on which the negotiations 
were based. After such examination by the actuaries, the 
purchaser declined to proceed further with the purchase 
of the stock. Referring to the plaintiff’s special agree¬ 
ment with the defendants, the Court stated: 

“The proposal was not consummated; no part of any 
stated purchase price was ever paid. Plaintiffs could 
i not have received the $100,000 in certificates except on 
consummation of the sale, and the compensation was 
payable ‘simultaneously with the consummation of the 
proposal.’ Under their contract with the defendants, 
performance was made a condition precedent to their 
right of recovery.” 

The Court, therefore, held that plaintiffs were not en¬ 
titled to recover and that the lower Court correctly directed 
a verdict in favor of defendants. 

In the case at bar, based upon the special agreement be¬ 
tween plaintiff and defendant, defendant was not liable as 
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a matter of law for the payment of a real estate commission 
to plaintiff since the sale was not consummated and no 
settlement was effected- 

(c) As to the anticipatory breach. 

The Complaint proceeds upon the theory of an antici¬ 
patory breach. Suit was filed by plaintiff on February 3, 
1949 (Joint App. 2A). Under the terms of the agreement, 
defendant had until the 10th day of February, 1949, to 
exercise his option to terminate the agreement and declare 
it null and void. Defendant did not exercise his option 
until after the filing of the Complaint (Joint App. 6A). 

In his Complaint, plaintiff relies upon certain oral state¬ 
ments alleged to have been made to plaintiff that the de¬ 
fendant did not intend to consummate his agreement with 
the seller, Nettie Howard. Based upon these alleged oral 
statements, plaintiff filed his Complaint on the theory of 
anticipatory breach (Joint App. 4A). Plaintiff alleges in 
his affidavit that the statement made by the defendant was 
as follows: 

“I am satisfied with the accounts receivable but if the 
down payment is not reduced to $50,000 I refuse to 
go through with the transaction.” 

The rule that permits an action for anticipatory breach 
of an executory contract is an exception to the rule that 
an action may not be brought until performance is due. 

Hochster v. De La Tour, 2 El. & Bl. 678. 

The reason for the rule announced by Lord Campbell in 
Hochster v. De La Tour, supra , is that it would be unfair 
to require the promisee to perform on his part when the 
promisor has stated that he will not perform when the time 
comes. 

A suit for anticipatory breach of contract can only be 
brought where the contract is mutually executory. In the 
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instant case, the plaintiff alleged in his Complaint that he 
had already performed. (Joint App. 3A, Par. 4). 

In Moore v. Security Trust and Life Insurance Com¬ 
pany , 168 Fed. 496, Judge Sanborn states that the rule 
applies only to actions on contracts that are mutually ex¬ 
ecutory; that it does not apply where the party of one 
part has completely executed the contract and it is execu¬ 
tory only upon the part of the other party. 

So it has been held that the rule is said to be inappli¬ 
cable where there has been full performance by one party. 
In order for the rule to apply, there must be some depen¬ 
dency of performance in order to make anticipatory breach 
possible. 

Restatement of the Law of Contracts, Vol. 1, pages 
475, 318. 

Williston on Contracts, Vol. 3, p. 1296. 

In the case at bar, since the plaintiff alleges complete 
performance, he cannot maintain an action based on an 
anticipatory breach of contract. 

Moreover, to sustain an action for anticipatory breach 
of contract, the plaintiff must show a positive refusal and 
unqualified revocation or repudiation of the contract. 

Slaughter v. Barnett , 114 Fla. 352, 154 S. 134, 102 
ALR 1082. 

In the instant case plaintiff relies upon an alleged oral 
statement by the defendant that: 

“If the down payment is not reduced to $50,000, I re¬ 
fuse to go through with the transaction’’. (Joint 
App. 23A.) 

An examination of the alleged oral statement indicates 
clearly that there was not a positive refusal to perform. 
Since the date for performance had not come, the seller 
may have been willing to reduce the down payment or 
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effect a compromise with the defendant and complete the 
transaction. 

The question, therefore, presented is whether the al¬ 
leged oral statement attributed to the defendant entitled 
the plaintiff to bring an action for anticipatory breach of 
contract. 

In determining whether plaintiff had the right to bring 
his action, it is necessary to examine the contract between 
the defendant and the seller, Nettie Howard. That con¬ 
tract permitted the defendant to terminate the agreement 
under specified conditions at any time prior to February 
10,1949 (Joint App. 16A). 

It has been held that the mere declaration of the vendor, 
prior to the time set for performance, that he will not per¬ 
form the contract, cannot operate as a breach unless the 
vendee elects to so treat it. If the vendee does not so 
elect, then, so far as that particular declaration is con¬ 
cerned, the contract is kept open for the benefit of both 
parties. 

Remy v. Olds , 88 Cal. 537, 26 P. 355. 

Kuhlman v. Wieben, 129 Iowa, 188, 105 N.W. 445. 

Becker v. Seggie, 139 App. Div. 463, 124 N.Y.S. 116. 

Carlisle v. Green , 131 S.W. 1140. 

Leonard v. Kendall , 190 S.W. 786. 

In the instant case, the vendor had not treated the oral 
statement as a breach. Plaintiff, who was merely the 
agent, had no right, therefore, to declare an anticipatory 
breach. Since the vendor had not elected to treat the state¬ 
ment as a repudiation, defendant would have had the right 
to withdraw his alleged repudiation and to perform on the 
date called for in the contract. The repayment of the de¬ 
posit indicates clearly that the Seller did not consider that 
any breach had occurred. 
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(B) 

No Genuine Issue of Fact Was Presented for Determination, 
(a) As to the issue of bad faith. 

Plaintiff contends that a genuine issue of fact was pre¬ 
sented to the Trial Court based upon the alleged oral state¬ 
ment of defendant that: 

“I am satisfied with the accounts receivable but if 
the down payment is not reduced to $50,000,1 refuse to 
go through with the transaction.” (Joint App. 23A) 
(Emphasis supplied) 

He concludes that because defendant was satisfied with 
the “accounts receivable” that he was satisfied with the 
“books, accounts and records.” (Contract provision 9, 
Joint App. 16A—See also Affidavit of Defendant, Joint 
App. 6) 

It does not follow that because defendant expressed satis¬ 
faction with the accounts receivable, which is only one fac¬ 
tor in the financial condition of the corporation, that defen¬ 
dant was satisfied with the results of the entire audit and 
investigation. 

Accounts receivable do not include “books, accounts and 
records,” within the meaning of paragraph 9 of the agree¬ 
ment. Plaintiff’s brief (page 5) recites and admits defen¬ 
dant’s statement (Joint App. 6) that after “audit and in¬ 
vestigation” of the “books, accounts and records” he “de¬ 
termined to withdraw” “in accordance with the right re¬ 
served to me in paragraph 9 of said contract.” 

Plaintiff says the above constitutes bad faith. If the 
contract referred to an eight-room house and required ap¬ 
proval of each room and defendant admitted he was satis¬ 
fied with one room but not the other seven, then, under 
plaintiff’s theory, he could recover. Defendant submits 
that this Court, as the lower court has already done, should 
deny any such specious theory and illogical reasoning. 
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It is not “bad faith’’ to admit satisfaction with a part 
and dissatisfaction with the balance when the contract 
states “In the event the buyer or his assigns be not satisfied 
with said audit or investigation for any reason whatsoever” 
(Emphasis supplied). The agreement does not require that 
defendant be satisfied in part. The provision is broad and 
all inclusive. If the “books, accounts and records” in the 
opinion of defendant did not justify a down payment of 
$100,000 and defendant indicated he would be willing to go 
forward if the payment was reduced to $50,000, the plaintiff 
—a broker and agent—instead of filing a suit, should have 
made an effort to have his principal accede to the change 
so that he could still earn a commission. He cannot predi¬ 
cate a suit for commission upon his own failure to act. He 
is attempting to do so here. 

The seller and her attorney consented to the return of the 
deposit (Plaintiff’s brief, page 5) and did not claim that 
defendant was acting in “bad faith.” Certainly, if the 
seller could show “bad faith” she was in a position to 
force a sale of $660,000. She returned the deposit after the 
suit was filled with full knowledge of such suit, yet she and 
her attorney obviously found no merit in the claim of “bad 
faith.” 

The case of Ripley v. United States, 223 U. S. 655, 56 
L.Ed. 614, relied upon by plaintiff, is clearly distinguishable 
from the instant case. In that case the plaintiff entered 
into a contract with the United States Government for the 
construction of a jetty in a harbor. The contract contained 
a provision that “when in the judgment of the United 
States agent in charge, this mound has become sufficiently 
consolidated, its gaps should be filled and its crest leveled.” 
The agent of the United States had delayed making the 
necessary findings under this provision. The Court found 
that the refusal of the agent to permit the contractor to 
proceed with the construction was an act of bad faith 
resulting in additional expenses for which plaintiff was 
entitled to recover. 
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That case did not involve a question of one party to a 
contract refusing to perform under the contract, or with¬ 
drawing from the contract under an option giving him the 
right to withdraw, as is the situation in the case at bar. 
The Ripley case, supra, has no application to the principles 
here involved. 

(b) As to Prevention of Performance by Defendant. 

Plaintiff relies upon the case of Amies v. Wesnofske, 124 
N. E. 436, for the proposition that if a promisor himself is 
the cause of failure of the performance of a condition upon 
which his liability depends, he cannot take advantage of 
that failure to escape his obligation for the payment of a 
brokerage commission. 

In that case, suit was brought by a broker against the 
Seller, and not against the purchaser, as involved herein. 
The contract in that case between the seller and the buyer 
was an unconditional agreement to purchase and did not 
contain an option to terminate. (Emphasis supplied) 

It is conceded by plaintiff in the case at bar that defen¬ 
dant exercised his option after conducting an audit within 
the time provided for in the agreement (Joint App. 6A). 
It cannot be said that by exercising his legal right under 
the agreement, defendant prevented performance. 

In the case at bar, the defendant in providing in his spe¬ 
cial agreement with the plaintiff that there should be no 
liability in the event the sale was not consummated, clearly 
undertook to protect himself against liability for a sales 
Commission in the event he exercised his option under the 
sales agreement. 

None of the cases cited by the plaintiff in support of his 
argument involve an optional agreement, such as is pre¬ 
sented here. 

i Since plaintiff fails to show any wrongful act by defen¬ 
dant preventing performance of the agreement, he cannot 
rely upon the doctrine enunciated in Amies v. Wesnofske, 
supra. 
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(C) 


The Trial Court Properly Denied Plaintiff’s Motion for 
Perpetuation of Testimony Pending AppeaL 

While there appears to be no authority which has passed 
i on the question of whether the denial of a motion to perpet- 
i uate testimony on appeal is an appealable final order, it is 
submitted that an order denying such a motion is not sub¬ 
ject to review. 

Stewart v. Roberts, 80 U. S. App. D. C. 405, 154 F. 
(2) 697 

Cammack v. Howard, 81 U. S. App. D. C. 22, 154 F. 

( 2 ) 22 

i This Court may, on its own motion, hold that it has no 
jurisdiction to review the order. 

State of Texas v. Chaoke, 154 F. (2) 1, Cert, denied, 
67 Sup. Ct. 45, 329 U. S. 714 

U. S. v. Tinkoff, 153 F. (2) 106, Cert, denied, 67 Sup. 
Ct. 56, 329 U. S. 740 

Rule 27 B of the Federal Rules of Civil Procedure which 
permits the perpetuation of testimony pending appeal pro- 
i vides that the reasons for perpetuation of the testimony be 
stated in the motion, and if the court finds that the perpetu¬ 
ation of the testimony is proper to avoid a failure or delay 
of justice, it may make an order allowing the deposition to 
be taken. 

Under Rule 27 B, the granting of a motion for perpetua¬ 
tion of testimony is discretionary with the court. There is 
an affirmative obligation on the plaintiff to establish that 
the perpetuation of the testimony is proper to avoid a fail¬ 
ure or delay of justice. In the case at bar, the plaintiff 
merely alleged that the delay incident to the appellate pro¬ 
ceedings may cause the witnesses to have greater difficulty 
i in recalling the facts and that the testimony of the witnesses 
would become less effective. 
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The court found that the plaintiff had failed to establish 
% that the perpetuation of testimony in this case was neces¬ 
sary to avoid a failure or delay of justice and exercised its 
discretionary authority to deny the plaintiff’s motion. 

The rule is well settled that a motion submitted to the 
sound discretion of the court should not be disturbed on 
appeal in the absence of abuse of that discretion. 

Thomas v. U. S., 74 App. D. C. 167. 

Isaacs v. U. S., 159 U. S. 487, 40 L. E. 229. 

Plaintiff has made no showing that the court acted in an 
arbitrary or capricious manner in refusing his motion. 


V. 


CONCLUSION. 

Based on the arguments and authorities cited herein, it is 
respectfully submitted that the Trial Court correctly 
granted defendant’s motion for a summary judgment and 
properly denied plaintiff’s motion for perpetuation of testi¬ 
mony pending appeal and that the judgment of the Trial 
Court should be affirmed. 

Lubar, O’Keefe, Friedlander & Melrod 
By: 

Leonard S. Melrod 
Albert D. Misler 
Attorneys for Appellee 
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United States CEmirt of Appralo 

Fob the Distbict of Columbia Cibcuit 


Nos. 10291, 10370 


James L. Dixon, Trading as James L. Dixon & Company, 

Appellant, 


vs. 

Leo M. Bebnstein, Appellee. 


Appeals from the United States District Court 
for the District of Columbia Circuit 


PETITION FOR REHEARING BEFORE THE COURT 
IN BANC PURSUANT TO TITLE 28, U. S. C., SEC- 
TION 46, SUBSECTION (C). 

Comes now the appellant, James L. Dixon, and respect¬ 
fully petitions the Court to grant, before the Court in 
banc pursuant to Title 28, U. S. C., section 46, subsection 
(c), a rehearing in the above-entitled cases and in sup¬ 
port of said petition shows to the Court: 
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I 

THE COURT'S OPINION IS BOTTOMED ON THE ER¬ 
RONEOUS ASSUMPTION OF FACT THAT THE 

> BROKERAGE AGREEMENT WAS MADE SUBSE¬ 
QUENT TO THE SALES AGREEMENT. IN FACT 
THE BROKERAGE AGREEMENT WAS MADE 
PRIOR TO THE SALES AGREEMENT. 

The Court’s opinion, handed down April 17, 1950, indi¬ 
cates that if the brokerage agreement and the sales agree¬ 
ment are to be read together, the decision below would 
have been reversed instead of affirmed. Apparently, the 
Court did not read them together, but would have so done, 
had the true fact been known that the brokerage agree¬ 
ment was made in advance of making the sales agreement. 
It, therefore, becomes vital to bring out the true fact that 
the brokerage agreement was made prior to and not, as 
the opinion assumes, subsequent to the sales agreement. 

The sales agreement, itself, definitely shows that the 
brokerage agreement was made first, in that the latter is 
referred to in the past tense by the italicized words in 
the following provisions of the sales agreement (Joint 
App. 19 A): 

“It is further understood and agreed that James 
Dixon, real estate agent, is to be paid a commission 
of Ten Thousand Dollars ($10,000.00) by the buyer 
or his assigns, said payment to be made as agreed 
upon by the said buyer and said Dixon, it being 
specifically understood and agreed that the seller has 
no liability whatsoever to the agent for his commis¬ 
sion.” (Italics supplied.) 

If the brokerage agreement had been subsequent, the 
sales agreement would not have used the past tense 
“agreed upon”, but would have employed some such fu¬ 
ture tense words as “shall be agreed upon”. There is a 
further apparent inconsistency in assuming that the bro- 
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kerage agreement was subsequent. To bring this out, we 
need only to ask a question. If a broker was entitled to 
a $10,000.00 fee, qualified only as to agreeing upon how 
it was to be paid, would he, after his principal had exe¬ 
cuted and was bound by the sales agreement, agree to 
reduce the amount of said fee to $8,750.00 and to subject 
payment to the conditions of “ consummation** and * 4 set¬ 
tlement’ * of the sale? 

Even if there were doubt regarding the priority of the 
brokerage agreement, on appeal from summary judgment 
that doubt should be resolved in favor of the appellant 
so he will not be shut off from an opportunity to establish 
the truth at trial. 

In order that this Court may have available the full 
facts in the summary judgment motion papers, as pre¬ 
sented to the Court below, we have printed with our ac¬ 
companying affidavit as an addendum to this petition the 
points and authorities filed below with the summary judg¬ 
ment motion. 

The motion for summary judgment was filed on March 
7, 1949 (Joint App. 5 A). The motion proper set forth 
no facts whatsoever. All the facts in the motion papers 
filed on March 7, 1949, were asserted in the points and 
authorities attached to the motion. Four days later, on 
March 11, 1949, the “Affidavit of Leo M. Bernstein” was 
filed (Joint App. 6 A - 7 A). 

This affidavit contains the following statement: 

“That I have read the motion for summary judg¬ 
ment filed herein and that to the best of my knowledge 
and belief all the facts stated therein are true.” 

We believe it is clear that Bernstein was swearing to 
the facts set up in the points and authorities for otherwise 
his swearing to “all the facts” means nothing. If he did 
swear to the facts in the points and authorities, then it 
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was a sworn fact before the Court below that the broker¬ 
age agreement preceded the sales agreement and even if 
not a sworn fact, the priority of the brokerage agreement 
may be considered by this Court as an admission by coun¬ 
sel for appellee. We refer to the following assertion quoted 
from the points and authorities filed below by counsel 
for the defendant with the motion for summary judgment: 

‘‘On January 17, 1949, prior to signing of the afore¬ 
said contract, Exhibit 1, the plaintiff and defendant 
as purchaser entered into a special agreement. A 

I copy of said agreement is attached hereto, marked 
Exhibit 2, and made a part of this motion . . 
(Post. p. 16). 

The sales agreement referred to as “Exhibit 1”, ap¬ 
pears in the Joint Appendix at pages 7 A-21 A and the 
brokerage agreement referred to as “Exhibit 2”, appears 
in the Joint Appendix at pages 21A - 22A. 

The above quoted assertion of the defendant was not 
contested in the subsequent affidavit filed below’ on March 
30, 1949 by the plaintiff, (Joint App. 22 A-23 A), nor is 
there anything in the entire record in this case to support 
an assumption that the brokerage agreement was subse¬ 
quent to the sales agreement 

Obviously, what happened was that Dixon and Bern¬ 
stein had a meeting together on January 17, 1949, prior 
to the meeting between buyer and seller for execution of 
the main sales agreement. Although the sales agreement 
had already been drafted, reciting that a brokerage fee 
of $10,000.00 was to be paid, nevertheless, since Bernstein 
had not yet signed the sales agreement, he was at the 
time of the meeting with Dixon, still in a position to bar¬ 
gain for reduction of the amount of the commission and 
succeeded in so doing. In order to get the reduction to 
$8,750.00 down in black and white, the brokerage agree¬ 
ment (Joint App. 21A - 22 A) w’as executed by Dixon and 
Bernstein at their meeting together. This was done in 
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contemplation of the meeting to be held later that same 
day for the execution of the sales agreement- Inasmuch 
as the reduction of the commission meant a saving in the 
net cost of the deal to Bernstein, he was in a better bar¬ 
gaining position with the seller if the commission reduc¬ 
tion were not disclosed. This accounts for the use of the 
$10,000.00 commission figure in the sales agreement, rather 
than noting a correction to $8,750.00. 

It is clear that the understanding between Dixon and 
Bernstein had been, for some time, that Dixon was to 
receive his commission from the buyer and as shown by 
the sales agreement the seller, also, so understood. This 
accounts for the first sentence of the brokerage agree¬ 
ment, between Dixon and Bernstein namely, 1 ‘Further 
supplementing special commission arrangement dated No¬ 
vember 29,1948.” 

It is respectfully submitted that there can be no doubt 
and we unequivocally assert the fact to be that the broker¬ 
age agreement was made prior to the sales agreement. 

n 

THE COURT ERRED IN BARRING RECOVERY BY 
THE BROKER THROUGH CONSTRUING THE 
BUYER’S BROKERAGE PROMISE TO REQUIRE 
SETTLEMENT OF THE SALE, ALTHOUGH THE 
FAILURE TO SETTLE WAS CAUSED SOLELY 
BY THE BUYER’S BREACH OF THE SALES 
AGREEMENT 

Had the Court known the true fact that the brokerage 
agreement preceded the sales agreement, we believe the 
Court would have concluded that Bernstein became obli¬ 
gated to Dixon upon execution of the sales agreement with 
payment of the commission to be made upon consummation 
and settlement of the sale. In other words, if the Court 
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had known the true facts, it w'ould not have concluded as 
it did that Bernstein’s “obligation to the broker, Dixon, 
was to arise only upon consummation of the sale”. 

The Brokerage Agreement 

The brokerage agreement (Joint App. 21A - 22 A) which 
we now* ask the Court to construe in the light of the true 
fact that it was made prior to the sales agreement, reads 
as follows: 

“January 17 th, 1949 

Leo M. Bernstein & Co. 

1415 K Street, N. W. 

Washington, D. C. 

Gentlemen: 

Further supplementing special commission arrangement 
dated November 29,1948. 

I agree to receive the commission due me in the sum 
of Ten thousand dollars ($10,000.00) in the event of con¬ 
summation of the sale of the New Colonial Hotel. Said 
commission in the following manner: 

1. I agree to accept the net sum of $8,750.00, payable 
by you at the rate of $500.00 monthly until paid, without 
interest. It is understood that such is a net amount out 
of the commission to be received by me and that I should 
not bear any of the legal expenses involved in the sale. 

Very truly yours, 

(s) James L. Dixon 

I agree to the above—1st payment at settlement and 
subsequent payments due each mo. thereafter until paid 
in full. No liability if sale is not settled. 

(s) Leo M. Bernstein” (Italics supplied). 
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The very purpose of putting the above in writing was 
to solidify the understanding between Dixon and Bern¬ 
stein as to commission prior to and in contemplation of 
execution of the sales agreement. Both parties clearly 
contemplated that rights between them as to the commis¬ 
sion would be created by execution of that sales agreement. 
The sales agreement itself, as shown in the following pro¬ 
visions, discloses Bernstein’s clear recognition that he, 
upon signing it, became obligated to pay the commission 
subject to certain conditions which postponed payment, 
but did not postpone the creation of the obligation: 

“It is further understood and agreed that James 
Dixon, real estate agent is to be paid a commission 
of Ten Thousand Dollars ($10,000.00) by the buyer 
or his assigns, said payment to be made as agreed 
upon by the said buyer and said Dixon, it being speci¬ 
fically understood that the seller has no liability what¬ 
soever to the agent for his commission.” 

Upon execution of the sales agreement, Dixon had com¬ 
pleted all the work to be done upon his part. As agent 
for the buyer, he had produced a seller who became abso¬ 
lutely bound, on execution of the sales agreement, even 
to the extent of an express provision for specific per¬ 
formance against the seller. 

Is it reasonable to suppose that Dixon and Bernstein 
meant, in using the language in the brokerage agreement 
of “consummation” and “settlement” of the sale, that 
after execution of the sales agreement Bernstein would 
be at liberty 7 to breach it, to treat it as a scrap of paper 
and to call the whole thing off for no valid reason and, by 
doing so, preclude Dixon from getting any commission for 
all his work? We say it is neither reasonable nor the 
manifested intention of the parties to attach this meaning 
to “consummation” and “settlement”. We concede that 
if the deal fell through by reason of default of the seller, 
Nettie Howard, without any contributing prevention of 
the deal by Bernstein, then Bernstein would not be liable 
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to Dixon for the commission. It may well be that the 
duty of a principal to his broker is fulfilled if the former 
remains passive and neutral, but conditions upon the pay¬ 
ment of commissions should not bar recovery where the 
principal’s breach of the sales contract, or other like fault, 
is the cause of preventing performance. 

The cases are in accord that, although the right to a 
commission is specially conditioned on completion of a 
deal, the broker may nevertheless recover where, after 
execution of a binding sales agreement, the deal falls 
through by reason of the active fault of the principal. 
One such case is Tarbell vs. Bomes (1927 R. I.), 135 A. 604, 
51 ALR 1386. In that case, the brokerage promise by the 
seller was to pay a commission “upon delivery of the 
deed and payment of the consideration”. A valid and 
binding sales agreement was entered into with a buyer 
produced by the broker. Although the buyer had ample 
funds to pay so that the sales contract could have been 
enforced, the seller, out of generosity for the buyer, ac¬ 
tively prevented performance by voluntarily entering into 
a cancellation of the sales agreement. The Court said 
there was no showing that firmness on his part would not 
have caused the buyer to perform. The holding was that 
the broker was entitled to recover his commission without 
delivery of the deed and without payment of the consid¬ 
eration. The opinion states at Page 605 of 135 A: 

“The test by which to determine the broker’s right 
to commission, when conditional on the complete carry¬ 
ing out of the contract, is whether the seller used due 
diligence and reasonable efforts to secure performance 
of the contract of sale. Glade vs. Ford, Supra. If 
the contract falls through by reason of the seller’s 
fault or neglect, the broker has earned his commis¬ 
sion. Wright vs. Young, 176 Mass. 100, 57 N. E. 212.” 

“If the cancellation of the present contract had been 
sought by defendant, he admitted that plaintiff would 
have been entitled to a commission • • • 
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Again at page 606, the opinion states: 

“• • • They erroneously construed the brokerage 
contract as giving the broker no rights unless the sale 
contract was actually carried out, and that the seller 
had the absolute and unqualified right to defeat the 
broker’s commission by cancellation of the contract. 
• • • Release of a seller’s rights to a legally bound 
buyer is not permissible at the expense of the broker 
who has brought the parties together and done all 
that he could to help the seller secure performance.” 

“• • • This seller not only failed to act, but acted 
affirmatively to the detriment of the broker. We have 
no case where, after a valid contract of sale, a seller 
has released the buyer on account of sympathy, gen¬ 
erosity, or unwillingness to enter upon litigation, which 
could be prosecuted to its successful conclusion, and 
by such release has prevented the broker from recov¬ 
ering a commission. Adopting the most liberal atti¬ 
tude possible toward the seller, we fail to see how a 
jury could find, on any reasonable view of the facts 
in tikis case, that defendant did use reasonable efforts 
to secure performance of the contract. A verdict for 
plaintiff ought to have been directed...” 

In the case of Dean, et al. vs. Williams, et ux (1910), 
56 Wash. 614, 106 Pac. 130, the brokerage promise by the 
sellers provided that no commission should be paid if for 
any reason a deal should not be completed. The brokers 
found a buyer and procured execution of a sales contract 
subject to the condition that title be * 4 satisfactory to the 
buyer”, which the Court found to mean only that the 
sellers were required to furnish a good and marketable 
title. The sellers made no effort to correct the title which 
could have been corrected. The Court placed the blame 
for the falling through of the deal on the sellers. 

The Court had the following to say with respect to how 
the brokerage contract should be interpreted (p. 132 of 
106 Pac.): 

“The question then arises, Is this cause of the fail¬ 
ure of the purchase such as to defeat respondents’ 
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right to their compensation? It may be that the lit¬ 
eral terms of the commission agreement, as testified 
, to by appellants, would seem to negative respondents’ 
right, but such a construction would make it an agree¬ 
ment within the sole power of appellants to perform 
or not; that is, they could cause the failure of the 
purchase contract by any means they chose, and then 
| say to the respondents: ‘ The purchase not being con¬ 
summated, your commission is not payable, since it 
depends upon such consummation, notwithstanding 
you have fully performed the service, and secured a 
binding written contract for the sale, and notwith¬ 
standing the purchaser is able and willing to perform 
if we will give him good title. ’ This would be in 
effect construing the agreement out of existence, for 
a contract not binding on both parties is no contract. 
Clearly, such is not the legal result of this agreement. 
We think that while the agreement contemplated the 
possible failure of the sale, it did not contemplate that 
a failure of the sale by reason of the fault of the ap¬ 
pellants should defeat respondents’ right to their com¬ 
pensation.” 

The Dean case, like the Tarbell case, imposed the duty 
on the principal to use reasonable efforts to see that the 
deal was completed. In the case at bar, not only did the 
principal fail to use reasonable effort, but actively blocked 
completion of the deal by such a breach of the sales agree¬ 
ment as constituted a repudiation thereof. 

As to the relationship between Dixon and Bernstein, 
the Court in the case at bar points out in the opinion: 
“We consider it important that these are dealings be¬ 
tween informed parties, i.e., a real estate broker and a 
real estate company”. We respectfully submit that even 
though the parties to the commission contract are brokers, 
the normal understanding of each would be that the other 
would not breach a second contract the performance of 
which is determinative of rights under the commission 
contract. The relationship between the brokerage agree¬ 
ment and the sales agreement is so close in time that we 
believe the former should be interpreted along the lines 
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that the parties did not contemplate escape for the prin¬ 
cipal by breaching the sales agreement. 

In making our argument on this point, we have assumed 
that Bernstein breached the sales agreement In view of 
the factual issue over Bernstein’s bad faith in withdraw¬ 
ing from the sales agreement this assumption on appeal 
from summary judgment is mandatory. If the case were 
sent back for trial and the jury found that Bernstein did 
withdraw in bad faith, this in itself would establish a 
breach of the sales agreement, for such a withdrawal would 
be outside the terms of the escape provisions. Thus if 
bad faith is to be an immaterial issue, as the Court’s 
opinion concluded, it must be on the basis that even though 
Bernstein breached the sales agreement, he nevertheless 
is entitled to escape liability on his brokerage promise. 

We submit that such a conclusion is contrary to all the 
case law and involves a strained construction of the broker¬ 
age agreement to the end of shielding a wrongdoer. The 
elimination of the untrue factual assumption that the bro¬ 
kerage agreement was subsequent to the sales agreement 
carries with it the elimination of Bernstein’s escape from 
liability. 


m 

THE COURT ERRED IN AFFIRMING THE DENIAL 
OF MOTION TO PERPETUATE TESTIMONY 
PENDING APPEAL 

As to appellant’s appeal from the denial below of the 
motion to perpetuate testimony pending appeal, the opinion 
of the Court states at Page 3: 

“Since we hold that good faith was not in issue, 
there was no error in the trial court’s denial of ap¬ 
pellant’s motion to perpetuate testimony dealing with 
that question.” 
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The lower courts will interpret this to mean that the 
party against whom a motion for summary judgment is 
granted, even though on a debatable issue of law as here, 
should not on later application be permitted to perpetuate 
testimony pending appeal. The result will be to frustrate 
the liberal intent of Rule 27 (b) of the Federal Rules of 
Civil Procedure. 

Further, we urge reconsideration of the Court’s disposi¬ 
tion of the perpetuation of testimony matter in the light 
of the two preceding points which we believe establish 
that good faith is a material issue. 

IV 

CONCLUSION 

Appellant respectfully requests that the Court recon¬ 
sider its opinion and grant appellant a hearing for the re¬ 
argument of both cases before the Court in banc pursuant 
to Title 28, U. S. C., section 46, subsection (c). 

Respectfully submitted, 

Karl Michelet 

Michael J. Keane, Jr. 

Attorneys for Appellant 

Dated May 9,1950 

CERTIFICATE OF COUNSEL 

I hereby certify that I have read the foregoing petition 
for re-hearing filed herein pursuant to the provisions of 
Rule 26, United States Court of Appeals for the District 
of Columbia Circuit, and to the best of my knowledge, in¬ 
formation and belief there are good grounds to support 
the same, and it is presented in good faith and not for 
delay. 


Karl Michelet 
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CERTIFICATE OF MAILING 

I hereby certify that a copy of the within petition for 
re-hearing was personally served upon Leonard S. Melrod, 
Esquire, attorney for appellee, Suite 200 Woodward Build¬ 
ing, Washington, D. C., on this 9th day of May, 1950. 

Karl Michelet 
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ADDENDUM 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Nos. 10291, 10370 


James L. Dixon, Trading as James L. Dixon & Company 

Appellant 


vs. 

Leo M. Bernstein, 

Appellee 

Appeals from the United States District Court 
for the District of Columbia Circuit 

AFFIDAVIT OF COUNSEL 

I, Karl Michelet, being first duly sworn on oath, depose 
and say that I am attorney of record for appellant in the 
above entitled cases and a member of the law firm which 
represented the plaintiff below; that I have examined the 
original of the “Memorandum of Points and Authorities 
In Support of Motion” filed on March 7, 1949 in the court 
below by defendant at the same time and along with de¬ 
fendant’s “Motion For Summary Judgment”; and that 
the printed matter following this affidavit is a true and 
correct copy of the aforementioned original “Memorandum 
Of Points And Authorities In Support Of Motion”. 

/s/ Karl Michelet 
Karl Michelet 

Subscribed and sworn to before me this 6th dav of May, 
1950. 

/s/ James B. Montfort 

(Seal) Notary Public, D. C. 

My Commission Expires April 1,1954 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JAMES L. DIXON, 

Trading as James L. Dixon & Company 

1022 - 17th Street, N. W., 

Washington, D. C., 

Plaintiff, 

vs. 

LEO M. BERNSTEIN 
1415 K Street, N. W., 

Washington, D. C., 

Defendant. 

Civil Action No. 441 - 49 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION 

The purpose of the Federal rules regarding summary 
judgment is to dispose of cases where there is no genuine 
issue of fact, even though an issue may be raised formally 
by the pleading. 

F R C P—Rule 56 

Battsta v Hortan et al, 76 U S App D C 1—128 F (2) 29 

Fletcher v Krise, 73 App D C 266,120 F (2) 809 

The complaint filed herein alleges that plaintiff is entitled 
to a commission of $10,000.00 from defendant based upon 
a paragraph contained in a contract entered into between 
defendant and one Nettie Howard. A copy of said con¬ 
tract is attached hereto, marked Exhibit 1 and made a part 
of this memorandum. 

Said paragraph reads as follows: 

“It is further understood and agreed that James Dixon, 
real estate agent, is to be paid a commission of Ten Thou¬ 
sand Dollars ($10,000.00) by the buyer or his assigns, said 
payment to he made as agreed upon by the said buyer and 
said Dixon, it being specifically understood and agreed that 
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the seller has no liability whatsoever to the agent for his 
commissi on.’ * 

The law is well settled that a purchaser is not liable to 
an agent of the seller unless there is a special agreement 
between the agent and the purchaser. 

So it has been held that a broker has no right of recovery 
against a prospective purchaser who refuses to complete 
the transaction unless there is a contract between the 
purchaser and the broker. 

Littlefield v. Bov'cn, 90 Wash 286,155 P 1053 

Livermore v. Crone , 26 Wash 526, 67 P 22 

8 Am Jur P. 1073 

On Januarv 17, 1949, prior to the signing of the afore¬ 
said contract, Exhibit 1, the plaintiff and defendant as 
purchaser entered into a special agreement. A copy of 
said agreement is attached hereto, marked Exhibit 2, and 
made a part of this motion. Said agreement reads as 
follows: 

January 17th, 1949 

Leo M. Bernstein & Co., 

1415 K Street, Northwest 
Washington, D. C. 

Gentlemen: 

Further supplementing special commission arrangement 
dated November 29th, 1948. 

I agree to receive the commission due me in the sum of 
Ten thousand dollars ($10,000.00) in the event of consum¬ 
mation of the sale of the New Colonial Hotel. Said com¬ 
mission in the following manner: 

1. I agree to accept the net sum of $8,750.00, payable 
by you at the rate of $500.00 monthly until paid, without 
interest. It is understood that such is a net amount of the 
commission to be received by me and that I should not bear 
any of the legal expenses involved in the sale. 

Verv trulv vours, 

/s/ James L. Dixon 
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I agree to the above—1st payment at Settlement and 
subsequent payments due each mo. thereafter until paid 
in full no liability if sale is not settled. 

/s/ Leo M. Bernstein 

This special agreement provides for a commission to be 
paid by the purchaser “in the event of consummation of 
the sale”, and further provides, “no liability if sale is not 
settled.” 

The contract of January 17,1949 is clear and unqualified. 
Under its specific terms the payment of the commission 
is not only conditioned expressly upon the “consumma¬ 
tion” of the sale but the agreement provides unqualifiedly 
that if the sale is not settled there is no liability. 

The governing rule is clearly stated in Morse v. Omley, 
85 A. 196. In that case a contract between the purchaser 
and the seller of real estate contained a provision fixing 
the compensation of an agent who had procured the pur¬ 
chaser and also fixed the period of the payment of such 
compensation as the time of the consummation of the sale. 

In an action by the agent to recover his commission, the 
court held that the “consummation of the sale” contem¬ 
plated by the parties was the passing of title and that the 
agent’s compensation under the contract was contingent 
upon that. 

The term “consummate: is defined as follows, 1 to per¬ 
fect, to end, to complete, to bring or carry to the utmost 
point or degree”. (Webster’s Twentieth Century Diction¬ 
ary Unabridged). 

The purchase contract signed by the defendant and How¬ 
ard was not an unqualified agreement to purchase. The 
consummation of the contract was under paragraph 9 there¬ 
of, conditioned upon the defendant’s findings after con¬ 
ducting an audit of the operations of the Hotel which was 
the subject of the purchase contract. It was because there 
was a contingency in that contract that the payment of the 
commission to the plaintiff was to be made only in the 


18 


event that the sale was consummated and settlement of 
the sale. 

The sale was not consummated and no settlement ef¬ 
fected. The contingency against which defendant had spe¬ 
cifically and clearly protected himself in his agreement 
with the plaintiff had happened. Accordingly, under the 
expressed terms of that agreement there is no liability on 
the part of the defendant to pay any commission to the 
plaintiff. 

For the foregoing reasons it is respectfully submitted 
that this motion for summary judgment be granted. 

LUBAR, O’KEEFE, FRIEDLANDER & MELROD 

By: 

w 

s/ Leonard S. Melrod 
Leonard S. Melrod 

Attorney for Defendant 

I hereby certify that a copy of the foregoing Memoran¬ 
dum of Points and Authorities in Support of Motion was 
mailed, postage prepaid, this 7 day of March 1949, to 
Michael J. Keane, Jr., Esq., 910 - 17th Street, N. W., 
Washington, D. C., attorney for plaintiff. 

LUBAR, O’KEEFE, FRIEDLANDER & MELROD 

By: 

s/ Leonard S. Melrod 
Leonard S. Melrod 

Attorney for Defendant 


Filed March 7, 1949, Harry M. Hull, Clerk. 
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IN THE 


United States Coart of Appeals 

Foe the District of Columbia Circuit 


Nos. 10,291, 10,370 


JAMES L. DIXON, Trading as JAMES L. DIXON & 
COMPANY, Appellant , 

y. 

LEO M. BERNSTEIN, Appellee. 


Appeals from the United States District Court for the 
District of Columbia Circuit. 


REPLY TO APPELLANT'S PETITION FOR 
REHEARING. 


Comes now the appellee, Leo M. Bernstein, in reply to the 
1 petition for rehearing in the above entitled cases and re¬ 
spectfully states as follows: 

1 L 

i The Court's Opinion is Not Based Upon An Erroneous 

Assumption of Fact 

Appellant argues in his petition for rehearing that the 
Court’s opinion is based on the assumption of fact that the 
commission agreement was made subsequent to the sales 
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agreement and had the Court known that the commission 
agreement was negotiated prior to the sales agreement, it 
would have read them together and reversed instead of af¬ 
firmed the judgment below. This conclusion of appellant 
was reached on not what the court actually stated as the 
basis for its decision but on a statement by the Court of 
what appellant’s theory was. 

There is nothing contained in the Court’s opinion from 
which such a conclusion can be deduced. The Court held 
that the issue of good faith under the sales contract was ir¬ 
relevant in the case. Whatever good faith may have been 
owed by Bernstein to Nettie Howard, his obligation to the 
appellant was to arise only upon the consummation of the 
sale. Since no sale took place, there was no liability for a 
commission. 

The Court’s decision was hinged on the language of the 
agreement between Bernstein and Dixon. The two agree¬ 
ments were obviously part and parcel of the same transac¬ 
tion. That the sales agreement between Howard and Bern¬ 
stein was drafted prior to the negotiation of the commis¬ 
sion agreement between Bernstein and Dixon is admitted 
by appellant. (Page 4 of Petition for Rehearing). Bern¬ 
stein was obviously familiar with its terms and when Bern¬ 
stein specifically added to the commission agreement the 
condition “No liability if sale is not settled ” it was for the 
express purpose of protecting himself against any even¬ 
tuality which may have resulted in no settlement. 

It was on the basis of the express language making the 
liability for the commission contingent upon the consumma¬ 
tion of the sale that the court’s decision was reached. It is 
thus wholly immaterial which agreement was signed first. 
The assumption of the appellant that the court would have 
reversed the court below if it knew that the commission 
agreement was signed first is without merit. 
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n. 

The Court Did Not Err in Holding There Was No 
Liability if the Sale Was Not Consummated. 

The appellant now argues for the first time that 
Bernstein became liable for the commission when he signed 
the sales agreement with Howard and that only the date of 
payment was postponed until the sale was consummated. 

This argument is wholly fallacious. The language of the 
commission agreement expressly made liability of appellee 
contingent not upon the signing of the sales agreement but 
upon the consummation of the sale. As the Court rightfully 
stated in its opinion, the transaction was between two in¬ 
formed parties experienced in real estate transactions. If 
the parties had intended to make their contract contingent 
upon conditions other than consummation of the sale, they 
would have done so. 

The manner in which the commission agreement between 
Dixon and Bernstein was negotiated itself clearly negates 
the argument of appellant. 

The agreement as drafted and submitted by Dixon to 
Bernstein provided that Dixon should receive the specified 
commission “in the event of consummation of the sale.” 
Bernstein did not accept the agreement in the form sub¬ 
mitted by Dixon but added to the proposal before signing 
“No liability if sale is not settled. 9 * 

This affirmative action on the part of Bernstein was obvi¬ 
ously taken to assure himself of no liability if the sale was 
not settled. 

The position of the appellant appears to be that though 
he used the language in the event of the consummation of 
the sale when he drafted the commission agreement, he in 
fact meant “execution of the sales agreement”, and when 
Bernstein added “no liability if sale is not settled” and he 
accepted this addition, he did not agree to no liability if not 
settled but he, in fact, agreed to no liability if the sales 
agreement was not signed. Indeed, the appellant seeks to 
place a strained interpretation on the words “consummate” 
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and < ‘ settle’’ as used in the commission agreement. This 
argument by an experienced real estate broker should not 
be given credence by the Court. 

In his petition for rehearing the appellant argues that he 
was in fact agent for the buyer; that he produced a seller 
who became absolutely bound and for that reason he had 
completed all the work to be done upon his part. (Page 7 
of Petition for Rehearing). This allegation is completely 
inconsistent with the position taken by the appellant in his 
complaint. In his complaint he alleges that he produced the 
appellee as a buyer ready, willing and able to purchase, 
whereupon the seller Nettie Howard became liable to him 
for the commission (Joint App. 3 A 5). 

The appellant in his petition for rehearing, is thus en¬ 
deavoring to reargue his case on the basis of an allegation 
inconsistent with the position he took in the court below. 
The appellant cannot through this petition be heard to 
change the position on which he proceeded in the court 
below. 

Appellant undertakes to repeat the argument made in his 
brief and before the court on the question of appellee’s 
good faith in failing to consummate the sale. The court in 
its opinion, squarely met this argument, by holding that the 
question of good faith under the sales contract was irrele¬ 
vant here. 

The court stated that whatever good faith may have been 
owed by Bernstein to Nettie Howard, his obligation to ap¬ 
pellant was to arise only upon consummation of the sale. 
Since no sale took place, there was no liability for a com¬ 
mission. 

m. 

The Court Did Not Err in Affirming the Denial of the Mo¬ 
tion to Perpetuate Testimony. 

Appellant argues that the effect of the court’s affirmance 
of the denial of the motion to perpetuate testimony pending 
appeal will be to frustrate the liberal intent of Rule 27(b) of 
the Federal Rules of Civil Procedure. The court’s opinion 
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was limited expressly to the perpetuation of testimony with 
respect to the question of good faith raised in this case. 
The effect of the court’s holding is that since the question 
of good faith was not an issue in this case the perpetuation 
of testimony with respect to that question would serve no 
purpose. For this reason the court was correct in affirm¬ 
ing the trial court’s denial of appellant’s motion to per¬ 
petuate testimony on the issue of good faith. 

Conclusion. 

For the foregoing reasons, it is respectfully urged that 
the appellant’s petition for rehearing of both cases before 
the court be denied. 

Ltjbab, 0 ’Keefe, Friedlander & Melrod 
By 

Leonard S. Melrod 

Albert Misler 
Attorneys for Appellee 
200 Woodward Building 
Washington 5, D. C. 

Dated: May 23, 1950 

Certificate of Mailing. 

I hereby certify that a copy of the within Reply to Peti¬ 
tion for Rehearing was personally served upon Karl 
Michelet and Michael J. Keane, Jr., attorneys for appellant, 

Barr Building, Washington, D. C., on this. 

day of May, 1950. 

Lubar, O’Keefe, Friedlander & Melrod 
By 

Leonard S. Melrod 

Albert Misler 
Attorneys for Appellee 
200 Woodward Building 
Washington 5, D. C. 




